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AU /ORDER

PER N.R.S. GANESAN, JUDICIAL MEMBER:

This appeal of the assessee is directed against the order of
the Commissioner of Income Tax (Appeals) -10, Chennai, dated

27.12.2017 and pertains to assessment year 2012-13.

2. Shri V.S. Jayakumar, the Ld.counsel for the assessee,

submitted that the assessee sold a land along with building for
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%7,00,00,000/-. The long term capital gains arising out of the
transaction to the extent of %3,02,52,400/- was offered for taxation.
However, the Assessing Officer found that the gain arising out of the
sale of land was short term capital gain and the building was
constructed within a period of three years. Therefore, the profit on
sale of land has to be considered as short term capital gain.
Accordingly, the Assessing Officer computed the short term capital
gain at %6,99,36,361/-. According to the Ld. counsel, while
computing the fair market value as on 01.04.1981, the assessee
adopted %125/- per sq.ft. However, the Assessing Officer as well as
the CIT(Appeals) adopted the fair market value at ¥2.35 per sq.ft.
According to the Ld. counsel, the fair market value adopted by the
Assessing Officer as well as the CIT(Appeals) was on the basis of

the guideline value obtained from Sub-Registrar.

3. Placing reliance on the order of this Tribunal in ACIT v. Best
& Crompton Engineering Limited in I.T.A. No. 803/Mds/2012 dated
09.08.2012, the Ld.counsel for the assessee submitted that this
Tribunal directed the Assessing Officer to adopt market value at
Z¥50/- per sq.ft. According to the Ld. counsel, the subject matter of

the land before this Tribunal in the present appeal and in the case of



3 L.T.A. No.729/Chny/18

Best & Crompton Engineering Limited (supra) were situated in the
same locality, therefore, the fair market value as on 01.04.1981 has
to be adopted at I50/- per sq.ft. as against ¥2.35 per sq.ft. Placing
reliance on another order of this Tribunal in DCIT v. Shri Vikram
Jain in I.T.A. No.600/Chny/2018 dated 18.07.2019, the Ld.counsel
submitted that for estimating the fair market value, the Assessing
Officer was expected to consider various factors such as location of
the land, area of the land, infrastructure facilities available around
the land, potential for future development, guideline value / circle
rate and other factors which may influence the market rate at that
locality. In this case, according to the Ld. counsel, the CIT(Appeals)
has taken only guideline value of the Sub-Registrar. The other
factors were not taken into consideration. Therefore, in the interest
of justice, according to the Ld. counsel, the Assessing Officer may
be directed to adopt the fair market value at ¥50/- per sq.ft. as on

01.04.1981,

4. On the contrary, Shri AR.V. Sreenivasan, the Ld.
Departmental Representative, submitted that the assessee sold the
land and building at Ambattur Industrial Estate for a total

consideration of X7 Crores as per the sale deed dated 16.05.2011
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to M/s Autotech Industries (India) Pvt. Ltd. According to the Ld.
D.R., the assessee claimed %125 per sq.ft. as fair market value
before the Assessing Officer. However, the Assessing Officer
called for guideline value of the Sub-Registrar as on 01.04.1981 and
adopted the information received from Sub-Registrar at ¥2.35 per
sq.ft. Referring to para 4.3.39 of the order of the CIT(Appeals), the
Ld. D.R. submitted that in the case of Best & Crompton Engineering
Ltd. (supra), the decision was rendered after taking into
consideration of the reports of two independent valuers, who
estimated the value on the reverse working by applying cost
inflation index. Therefore, the benefit of the Tribunal order cannot
be made available to the assessee. Hence, according to the Ld.
D.R., the CIT(Appeals) has rightly confirmed the order of the

Assessing Officer.

5. We have considered the rival submissions on either side and
perused the relevant material available on record. As rightly
submitted by the Ld.counsel for the assessee, fair market value has
to be determined after considering various factors such as location
of the land, area of the land, infrastructure facilities available around

the land, potential for future development and guideline value of the
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Sub-Registrar. It is also to be considered when the property was
sold. In addition to that, the comparative sale instance in the locality
also needs to be taken into consideration. In this case, the
Assessing Officer has not considered any of the factors other than
the guideline value of the Sub-Registrar. This Tribunal is of the
considered opinion that the guideline value is only to guide the Sub-
Registrar to determine the fair market value of the property. The
guideline value may not in all the cases reflect the market value.
This Tribunal is of the considered opinion that market value is not a
constant figure. The market value is nothing but the price that may
be agreed between the willing purchaser and willing seller. It may
also fluctuate depending upon various factors referred above.
Therefore, the Assessing Officer is expected to examine/consider all

the above facts.

6. Now the assessee claims that as in the case of Best &
Crompton Engineering Limited (supra), the value may be estimated
at ¥50 per sq.ft. The land sold by the assessee is also situated at
Ambattur Industrial Estate. The assessee before the Tribunal in
Best & Crompton Engineering Ltd. (supra) claimed market value of

the land at ¥108/- as on 01.04.1981. In the present case, the
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assessee claims %125/- per sq.ft. Since the land is located at
Ambattur industrial area, this Tribunal is of the considered opinion
that the value adopted by the Tribunal in the case of Best &
Cromption Engineering Ltd. (supra) can very well be adopted in the
case of the present assessee also. Accordingly, orders of both the
authorities below are set aside and the Assessing Officer is directed
to adopt fair market value as on 01.04.1981 at ¥50/- per sq.ft. The
Assessing Officer thereafter shall compute the capital gain. Since
the levy of interest under Section 234B of the I.T. Act is mandatory
and consequential, the Assessing Officer shall also recompute the

interest levied under Section 234B of the Act.

7. In the result, the appeal filed by the assessee is allowed for

statistical purposes.

Order pronounced in the court on 3™ September, 2019 at Chennai.

sd/- sd/-
(TH. STERTHA) (TsT.3R.TH. JT0IA)
(S. Jayaraman) (N.R.S. Ganesan)
@l @e&g/Accountant Member  FaTRI& @&&g/Judicial Member
fl_o-léo- /Chennai,

feATh/Dated, the 3" September, 2019.
Kri.
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